SAN DIEGO GAS & ELECTRIC COMPANY
SUBREGIONAL NATURAL COMMUNITY CONSERVATION PLAN
IMPLEMENTING AGREEMENT/CESA MEMORANDUM

OF UNDERSTANDING

ENTERED INTO BY AND AMONG
 UNITED STATES FISH AND WILDLIFE SERVICE
CALIFORNIA DEPARTMENT OF FISH AND GAME
AND

SAN DIEGO GAS & ELECTRIC COMPANY

This Agreement is made and entered into this j@ day of December, 1995, by and

among the United States Fish and Wildiife Service, an agency of the United States
Department of the Interior, herein called "USFWS", the California Depariment of Fish and
Game, a Subdivision of the California Resources Agency, herein called "CDFG," and San
Diego Gas & Electric Company, herein called "SDG&E", as follows:

In consideration of the following, representations, covenants and agreements, and for
other valuable consideration, USFWS, CDFG and SDG&E agree as follows:

1. DEFINITIONS.

For purposes of this Agreement, the following terms shall have the following meanings:
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1.1 Activities. The term Activities shall mean all current and future activities of
SDG&E, arising out of or in any way connected with the siting, (including any site
assessment, surveying, testing, or planning), design, installation, construction, use, _
maintenance, repair and removal of Facilities within the Subregional Plan Area, or any
Activities associated with the acquisition of property rights in relation thereto, as more
fully described in Sections 2, 4 and 6 of the Subregional Plan. A total of 400 acres of
habitat modification as a result of temporary or permanent Activities is covered by the
Subregional Plan which may result in the Incidental Take of Covered Species.

12 Agreement. The term Agreement shall mean this San Diego Gas & Electric
Company Subregional Natural Community Conservation Plan Implementing
Agreement/CESA Memorandum of Understanding, together with all documents and
instruments which are attached hereto or incorporated herein by reference.

1.3 CESA. The term CESA shall mean the California Endangered Species Act
Fish and Game Code Sections 2050 et seq.

1.4 Candidate Species. The term Candidate Species shall mean all Covered

Species that (a) the CDFG Commission has formally noticed as being under review

for addition to either the list of endangered species or the list of threatened species under
CESA, or a species for which the CDFG Commission has published a notice of proposed
regulation to add the species to either list, or (b).is being considered by the Secretary of
the Interior for listing as an endangered or a threatened species under ESA, but not yet
subject to a proposed rule, or for which a federal agency consultation would be required
under ESA Section 7(a)(4).

1.5 Covered Species. The term Covered Species shall mean all species, subspecies, and
populations identified in Section 3, Table 3.1, of the Subregional Plan. Uncovered Species
may be added to the Covered Species identified in Table 3.1 in accordance with
paragraphs 4 and 6 of this Agreement. '

1.6 ESA. The term ESA shall mean the federal Endangered Species Act (16 United
States Code Section 1531 et seq.).

1.7 Facilities. The term Facilities shall include each of the following facilities which are
a part of SDG&E's operations as a public utility, whether owned or operated by SDG&E:

(a) Operation and maintenance of existing electric power generating plants, of whatever
nature, including, but not limited to, steam electric and nuclear electric generating plants,
and all related buildings, structures, fixtures, improvements, land and water uses, '
equipment, machinery, easements, licenses, franchises and other rights-of-way.
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(b) Electric transmission systems and distribution systems, whether above or below
ground, including, but not limited to, all related towers, poles, transformers, anchor lines,
anchors, vaults, manholes, and access roads, together with any other related fixtures,
equipment, machinery, improvements, and operational accouterments and appurtenances.

(c) Electrical substations, including all related buildings, structures, land uses, access
roads, poles, towers, electric lines, anchor lines, anchors, pads, electric lines, transformers,
switches, together with all other related improvements, fixtures, equipment, machinery,
accouterments and appurtenances.

(d) Telecommunication systems, including all related buildings, structures, land uses,
access roads, towers, poles, antennae, vaults, lines, switches, and all other related fixtures,
equipment, machinery, improvements, and accouterments, and appurtenances.

(e} Natural gas compressor and regulator stations, transmission pipelines, and distribution
systems, including, but not limited to, all related buildings, structures, pipes, valves,
engines, compressors, vaults, manholes, odorant systems, and all other related equipment,
machinery, fixtures, improvements, and operational accouterments, and appurtenances.

(f) Other facilities, including, but not limited to, communication or other service facilities,
above and below ground such as, but not limited to, fiber optics links, fuel lines, water
pipes, pipes or conduit of whatever nature, antennae, or lines of any kind, together with
any related vaults, manholes, poles, towers, fixtures, structures, land uses, access roads,
improvements, equipment, machinery, and operational accouterments and appurtenances,
whether owned or operated by SDG&E, and which are compatible with and comprised of
a similar nature to the Facilities enumerated in subparagraphs (a) through (e) above.

(g) Future Facilities owned or operated by SDG&E, including those described in
subparagraphs (b) through (f) above, as a public utility, within the meaning of California
Public Utilities Code, Section 216, as the same may be configured and constituted from
time to time, and all property rights in land, now or hereafier vested in SDG&E, upon,
under; in or over which such Facilities are located.

This Agreement and the Subregional Plan cover the Activities defined in Paragraph 1.1,
portions of which are more fully described in Sections 2, 4 and 6 of the Subregional Plan.
This Agreement and the Subregional Plan do not cover expansions of electric generating
capacity or major expansions of electric or gas transmission systems beyond those
described below. This Agreement and Subregional Plan do cover impacts to Covered
Species or their Habitat within the boundaries of the Subregional Plan Area associated
with new electrical transmission line facilities, electrical interconnections with other
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utilities that do not project more than 30 miles outside of SDG&E's service territory
boundary, new gas transmission line facilities not exceeding both 30" in diameter and 20
miles in length (but including the natural gas transmission line between Rainbow and
Santee), new gas compressor stations with Habitat impacts under 10 acres, and new bulk
power electric substations and gas regulator stations with Habitat impacts of less than 20
acres. If the impacts from any uncovered project or activity are determined by USFWS
. and CDFG, following compliance with applicable statutory and regulatory requirements,
-to be minimal and appropriate, then SDG&E, USFWS and CDFG may allow such pI’O_]eCt
or activity to be covered by this Agreement, the Subregional Plan, and the Take
Authorizations. Such uncovered projects or activities will be evaluated on a case by case
basis by the standards set forth in this Agreement and the Subregional Plan.

A further description of certain specific types of SDG&E's Facilities is set forth in Sections
2,4 and 6 of the Subregional Plan.

1.8 Federal Habitat Management Plan. The term Federal Habitat Management
Plan shall mean any federal comprehensive multi-species and Habitat conservation plan
meeting the requirements of ESA Section 7, pertaining solely to federal lands, and
pertaining solely to federal agency action meeting the requirements of ESA Section 7 .

1.6 Habitat. The term Habitat shall mean the area or niche occupied or suitable for
occupation by any particular species, subspecies, or population of fish, wildlife or plant, .
and shall include all biological resources comprising any part of such niche which may
among other things affect the food chain, shelter, nesting or foraging of any species,
subspecies, or population. Habitats which may be affected by SDG&E Activities are
described in Section 3 of the Subregional Plan.

1.10  Incidental Take. The term Incidental Take shall mean (a) for purposes of ESA

the Take of Listed species or Candidate Species otherwise prohibited by ESA Section
9(a)(1)(B) where such Take is incidental to, and not for the purpose of, the carrying out of
an otherwise lawful activity, and (b) the Take of Listed Species or Candidate Species
otherwise prohibited by CESA (Fish and Game Code 2080) or under NPPA (Fish and
Game Code 1900 et seq.) which occurs as an incidental consequence of SDG&E's
Activities,

1.11  Listed Species. The term Listed Species shall mean any and all Covered Species
which are listed as endangered species or threatened species under ESA or CESA, or
both.

1.12  Management Authorization. The term Management Authorization means any
authorization or permit issued to SDG&E by CDFG under Fish and Game Code
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Sections 2081 and/or 2835, to permit the Incidental Take of or impact to Covered Species
and to permit impacts to the Habitat of such Covered Species which is incidental to the
lawful Activities of SDG&E. For purposes of this Agreement, the CDFG Management
Authorization and USFWS ESA Section 10(a) Permit may sometimes be collectively
referred to as "Take Authorizations."

1.13 Mitigation Credits. The term Mitigation Credits shall mean the reserve of unused
mitigation value held by SDG&E in the Conservation Bank {as that term is used in
Paragraph 5.5). Each Mitigation Credit represents one acre of high quality Habitat.
Mitigation Credits may be expended by SDG&E, in accordance with the mitigation ratios
set forth in Section 7.4 of the Subregional Plan to satlsfy the need for mitigation arising
out of Activities induced Habitat impacts.

1.14 NCCPA. The term NCCPA shall mean the Natural Commumty Conservation
Planning Act (Fish and Game Code 2800 et seq.).

1.15 NPPA. The term NPPA shall'mean the Ca[ifofnia Native Plant Protection
Act (Fish and Game Code 1900 et seq.).

1.16  Preserve Areas. The term Preserve Area means the area encompassed by the
Multiple Species Conservation Plan’s Multi-Habitat Planning Area map, as currently
defined or ultimately adopted, the equivalent maps for the Multiple Habitat Conservation
Plan and Multiple Habitat Conservation and Open Space programs in San Diego County,
the South Orange County NCCP Subregional Plan reserve area, and the Riverside County
Conservation Agency Core reserve areas. Until preserve areas are formally delineated,
within the areas covered by such plans, those areas which are designated moderate, high,
and very high quality habitat on habitat evaluation maps prepared for the respective

' planning areas are considered the preserve. Preserve shall also include any Covered
Species Habitat lands the ownership or use of which has been conveyed or dedicated to,
or is otherwise managed by, any entity for the long term conservation of Covered Species
where such conveyance, dedication or management is accepted by and subject to
enforcement by federal, state or local agencies.

2

1.17  Section 10(a) Permit. The term Section 10(a) Permit shall mean that permit to be
issued by USFWS under ESA Section 10(a), in accordance with this Agreement,
permitting the Incidental Take of Covered Species whether such Incidental Take occurs
directly or as a result of impact to Habitat. For purposes of this Agreement, the Section
10(a) Permit and the CDFG Management Authorization, described above, will sometimes
herein be collectively referred to as the "Take Authorizations."
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1.18 Subregional Plan. The term Subregional Plan shall mean the San Diego Gas and

Electric Company Natural Community Conservation Plan of even date herewith entered

into by and among USFWS, CDFG, and SDG&E and all the documents and instruments
specifically attached thereto or incorporated therein by reference.

1.19 Subregional Plan Area. The term Subregional Plan Area shall mean all existing

land, whether owned or otherwise possessed or-used by SDG&E, pursuant to any

easement, license, permit or any other right or entitlement whatever, whether legal or

equitable, upon which any SDG&E Facility is or will be located or any SDG&E Activity is

or will be conducted during the term of this Agreement, and which lies within the area
depicted on the map attached to the Subregional Plan as Figure 3.

1.20 Take. The term Take shall have the same meaning as provided in ESA with regard
to any Activities subject to ESA and shall have the same meaning as provided under state
law with regard to Activities subject to CESA. For purposes of ESA, Take under this
agreement is limited to Incidental Take under the ESA.

1.21 Extraordinary Circumstances. The term Extraordinary Circumstances shall mean

circumstances or events which occur after the effective date of this Agreement that were

neither foreseen nor contemplated by the parties and which constitute a significant and .

material adverse impact to the proper functioning of the Subregional Plan or to a Covered

- Species within the Subregional Plan Area affecting the survivability of such Covered.. ..
Species. Extraordinary Circumstances shall also mean the discovery of new or additional
information by USFWS and/or CDFG which if known, on the effective date of this
Agreement, would have materially and adversely affected USFWS's and/or CDFG's
decision to enter this Agreement and issue the Take Authorizations described herein
without requiring additional protective, conservation and/or mitigation measures, the
absence of which will, on the basis of such new or additional information, likely result in

- the material and adverse impacts to any Covered Species. USFWS and CDFG shall have
the burden of demonstrating that Extraordinary Circumstances exist, using the best
scientific and commercial data available.

2. RECITALS.

2.0 The United States Fish and Wildlife Service (USFWS) is a federal agency charge
with the responsibility to administer the federal Endangered Species Act (FESA) and
provide for the conservation and recovery of threatened and endangered species and their
habitats. That responsibility includes the authority to issue a permit under Section
10(a)(1)(B) of FESA for the incidental take of threatened and endangered species,
provided that the applicant for such a permit submits a conservation plan for the affected
species of which the USFWS approves. :
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2.01 The California Department of Fish and Game (CDFG) is a state agency, and is a
subdivision of the California Resources Agency, charged with the responsibility of
administering the California Endangered Species Act (CESA) the Natural Community
Conservation Planning Act (NCCPA), and the Native Plant Protection Act (NPPA), and
to provide for the recovery of threatened and endangered species and their habitats. That
responsibility includes the authority to issue a management authorization for the take of
threatened, endangered and candidate species, provided the applicant for such a
management authorization meets the terms and conditions of CDFG to assure the
conservation of the affected spec1es as required by CESA, NCCPA, and NPPA.

2.1 SDG&E isa pubhc utility providing natural gas, electric power, and other services to
its customers within its service territory, which includes all of San Diego County and a
portion of Orange County. Provision of these services requires the installation, operation,
maintenance and repair of necessary Facilities. SDG&E's Facilities primarily consist of
electric and natural gas systems located within San Diego County, and within portions of
Riverside, and Orange Counties. The electric system is in part comprised of electric
generating plants, transmission lines, electric substations and a distribution network. . The
natural gas system is in part.comprised of natural gas compressor stations, transrmsswn
pipelines, regulator stations and a distribution network.

2.2 SDG&E is a "public utility" within the meaning of Article XII, Section 3, of the
California Constitution and Section 216 of the California Public Utilities Code. SDG&E's
operations as a public utility extend through the jurisdictional boundaries of numerous
local governments and are matters of statewide concern. SDG&E's operations are
regulated primarily by the California Public Utilities Commission (CPUC) and by other
state agencies having concurrent jurisdiction. As a foundational mandate, Section 451 of
the Public Utilities Code requires SDG&E to provide its customers with adequate,

safe, and reliable electric and gas service. To the extent the CPUC has the authority or
power to regulate public utilities, local governments are precluded by Article XII,

Section 8, of the California Constitution from regulating the affairs of public utilities.

2.3 Various Covered Species are found in or may use Habitat within which SDG&E's
Activities or Facilities may be conducted or are located. SDG&E's Activities may result in
impact to Covered Species or their Habitat. Apart from the relatively small potential for
impact arising out of the operation of existing electric generating plants, natural gas
compressor stations, or the installation and operation of electric substations and natural
gas compressor or regulator stations, the primary potential for impact to Covered Species
and their Habitat from SDG&E Activities will arise out of or in connection with the
installation, operation, maintenance and repair of lineal Facilities such as electric and
natural gas transmission lines within the Subregional Plan Area.
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2.4 Utilizing the comprehensive management and conservation of multiple wildlife species
approach authorized by the NCCPA, and by ESA, SDG&E developed the San Diego Gas
and Electric Company Subregional Natural Community Conservation Plan, herein called
the "Subregional Plan," in cooperation with USFWS and CDFG. The Subregional Plan is
a comprehensive long term conservation plan which addresses multiple species and their
Habitat. The purpose of the Subregional Plan is to permit the continuation of SDG&E's

- Activities in a manner which provides long term certainty for planning and operational

purposes, and in a manner which effectively provides for the long term conservation of

Covered Species and their Habitat within the Subregional Plan Area. The Subregional Plan

prescribes SDG&E's obligation to implement identified protective, mitigation, and
conservation measures necessary to conduct the Activities and ensure the survivability and
conservation of Covered Species and their Habitat, in accordance with the intent and

purpose of ESA, CESA, NCCPA and NPPA, and any and all rules and regulatxons

promulgated thereunder.

2.5 As-more fully described in Subregional Plan, Section 1, various local governments and
other entities propose to adopt, with USFWS and CDFG approval, subregional or subarea
habitat and multi-species conservation plans, herein individually and collectively referred
to as "Habitat Conservation Plans," affecting various portions of the Subregional Plan
Area. For purposes of this Agreement and the Subregional Plan, the term Habitat

Conservation Plans shall not include conservation plans pertaining to federal lands, herein ..

referred to as "Federal Habitat Management Plans." To the extent known to SDG&E,
such Habitat Conservation Plans are identified in Section 3.1 of the Subregional Plan,
Though SDG&E will utilize its best efforts to coordinate its implementation of the
Subregional Plan with the implementation of such Habitat Conservation Plans, as more
fully described in Section 6 of the Subregional Plan, and though SDG&E relies upon and
utilizes for the Subregional Plan information contained in biological studies prepared for
such Habitat Conservation Plans, the Subregional Plan shall be implemented as an overlay
of and independent of any Habitat Conservation Plan within the boundaries of which

any SDG&E Activity takes place or any SDG&E Facility is located. Nothing in this
Agreement, Subregional Plan, the Take Authorizations shall be construed to diminish or
extend the powers or authority of any local government to regulate any SDG&E Activity
or Facility. SDG&E's Activities, for purposes of the Subregional Plan, shall be governed
solely by the terms and condmons of the Subregional Plan, this Agreement, and the Take
Authorizations.
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3. LEGAL AUTHORITY

This Agreement is made under the authority of the Endangered Species Act,

herein called "ESA", 16 U.S.C. 1531 et seq.; the Fish and Wildlife Coordination Act, 16
U.S.C. 661 et seq.; the California Endangered Species Act, herein called "CESA",

- California Fish and Game Code 2050 et seq., the Natural Community Conservation
Planning Act, herein called "NCCPA", California Fish and Game Code 2800 et seq., the
California Native Plant Protection Act, herein called "NPPA", California Fish and Game
Code 1900 et seq., Fish and Game Code 1802, and any rules and regulations promulgated
thereunder.

4. AUTHORIZATION AND FINDINGS

4.1 (a): USFWS finds that the Subregional Plan contains all of the elements

required by ESA Section 10(a)(2)(A) and Title 50 of the Code of Federal Regulations
(CFR) Parts 17.22(b)(1) and 17.32(b)(2). Further, having reviewed the Subregional Plan .
and this Agreement, due opportunity for public comment regarding the same having been
provided, and after due and independent consideration of such review and comments,
USFWS spe01ﬁca.11y finds in accordance with ESA Section 10(a)(2)(B) and 50 CFR Parts
17.22(b)(2) and 17.32(b)(2) that:

(1) The Taking authorized under the Section 10(a) permit will be incidental to the
otherwise lawful Activities of SDG&E;

(1))By complying with its obligations under this Agreement, the Subregional Plan, and the
Section 10(a) Permit, SDG&E will minimize and mitigate the i 1mpacts of such Incidental
Take to the maximum extent possible.

(iii))SDG&E has and will provide adequate funding for the implementation of the
Subregional Plan;

(iv)The Incidental Taking and impacts authorized under the Section 10(a) Perrmt will not |
appreciably reduce the likelihood of the survival or recovery of any Listed Species or
Candidate Species in the wild;

(v) All measures required by USFWS as requirements for or conditions of the Section
10(a) Permit have been provided for in the Subregmnal Plan as implemented by this
Agreement.

(vi) The Subregional Plan and this Agreement satisfy and fulfill all measures required by
the USFWS as necessary or appropriate for the purposes of the Subregional Plan,
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inéluding any measures determined to be necessary by the Parties to deal with
Extraordinary Circumstances.

(vii) Implementation of this Agreement and the Subregional Plan will provide for the
. conservation and protection of Covered Species and their Habitats within the Subregional
Plan Area, as if each of the species, subspecies or populations were listed under ESA.

(b) Having reviewed the Subregional Plan and this Agreement, following opportunity for
public comment regarding the same, and having thoroughly and independently considered
such review and comments, CDFG finds that the Subregional Plan and this Agreement
satisfy all legal requirements necessary for CDFG to issue a Management Authorization
for Covered Species under Fish and Game Code Sections 2081 and 2835.

4.2 Upon execution of this Agreement, USFWS and CDFG shall take whatever actions
are necessary and legally permissible under ESA and under CESA and NCCP,
respectively, to authorize the Incidental Take of the Covered Species contemplated by and
in accordance with the Subregional Plan as implemented by this Agreement.

(@) Asa part of such actions, USFWS shall issue a Section 10(a) Permit to SDG&E
permitting the Incidental Take of all Covered Species, subject to SDG&E's compliance

with the terms and conditions of this Agreement, the Subregional Plan and the Section
10¢a). Perrmf e

(b) Further, as a part of such actions, CDFG will issue a Management Authorization to
SDG&E under Fish and Game Code sections 2081 and 2835, permitting the Incidental
Take of all Covered Species, subject to SDG&E's compliance with the terms and
condmons of this Agreement, the Subregional Plan, and the Management Authorization.

USFWS and CDFG agree to cooperate with SDG&E to effectively implement and comply
with this Agreement the Take Authorizations, and the Subregional Plan.

(c) For purposes of such Take Authorizations, the Incidental Take of narrow endemic
species of plants and animals, as identified in Table 3.1 of the Subregional Plan, shall be
further conditioned upon the following. SDG&E will avoid or minimize the Incidental
Take of narrow endemic species in accordance with the Subregional Plan, the Section
10(a)(1}(B) permit and the Management Authorization. Where the Incidental Take of a
narrow endemic species is unavoidable, SDG&E shall, whenever possible, provide
USFWS and CDFG with notice of the anticipated Incidental Taking and provide the
USFWS and CDFG with a reasonable opportunity to remove such species to a location
which avoids the Incidental Take. In the event of an emergency, and where the Incidental
Take of the narrow endemic species is unavoidable, SDG&E shall use its best efforts to
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advise USFWS and CDFG of the expected Incidental Take to enable USFWS and CDFG
to take whatever actions they may deem necessary consistent with the commencement and
completion of any necessary emergency work.

4.3 Absent Extraordinary Circumstances, in the event that any Covered Species which is
not a Listed Species or Candidate Species as of the effective date, shall later become a
Listed Species or Candidate Species during the term of this Agreement, authorization to
Incidentally Take such species under the Take Authorizations shall become effective
concurrent with the listing of the species.

(a) USFWS agrees that absent Extraordinary Circumstances, SDG&E's compliance

with the terms and conditions of this Agreement, the Subregional Plan and the Section
10(a) Permit, shall constitute compliance with ESA including the Section 4(d) rule for the
gnatcatcher, with respect to any Covered Species.

(b) CDFQ agrees that absent Extraordinary Circumstances, SDG&E's compliance with
the terms and conditions of this Agreement, the Subregional Plan, and the Management
Authorization, shall constitute compliance with CESA, NCCPA, and NPPA with respect
to any Covered Species.

(c) Except as may be otherwise provided by federal or state law, the provisions of any
Habitat Conservation Plan (including any implementing agreement thereof) the boundaries
of which fall within any part of the Subregional Plan Area shall not be binding upon,
govern or have any force or effect upon the performance of any ‘Activities conducted by
SDG&E and shall not in any way limit the scope of the Subregional Plan or any of the
Take Authorizations issued or granted to SDG&E pursuant to Paragraphs 4.2 and 4.3
above.

4.4 To the extent ESA, CESA, NCCPA or NPPA, are amended following the effective
date of this Agreement to provide for the protection and conservation of species,
subspecies and populations of plants and animals-existing within designated Habitats or
Habitat types, whether or not such species, subspecies or populations are Listed Species
or Candidate Species, SDG&E can make application to USFWS and CDFG to amend this
Agreement, the Subregional Plan and the Take Authorizations, as appropriate, to include
such species, subspecies, and populations within the Covered Species.

4.5 To the extent SDG&E's Activities within the Subregional Plan Area are

conducted or occur on federal larids, USFWS, with the exception of wetland habitats
addressed in Section 404 of the Clean Water Act, shall not impose or recommend any
additional or different mitigation measures (beyond those described in the Subregional
Plan) directed at the protection or conservation of the Covered Species or their habitats in
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any Section 7 consultation or conference conducted in connection with Activities subject to other
federal agency authorizations. USFWS and CDFG shall review the application under then-existing
statutory and regulatory provisions and determine if the Agreement, Subregional Plan and Take
Authorizations may be amended to include such species, subspecics and populations within the
Covered Species.

5. CONSERVATION MEASURES

5.1 In consideration of the foregoing, SDG&E agrees to implement the conservation and
mitigation measures set forth below and more fully described in the Subregional Plan, for ,
Activities performed which result in an Incidental Take of or an impact to Covered Species or their
Habitat,

5.2 SDG&E will conduct its Activities in accordance with operational protocols described in
Section 7.1 of the Subregional Plan. In cooperation with USFWS and CDFG, SDG&E developed
the operational protocols as.an ecosystem-based approach to traditional utility construction,
maintenance and repair Activitics, recognizing that reasonable adjustments in design, planning and
operational techniques can achieve major benefits to Covered Species and their Habitat. Such
Operational Protocols were developed in an effort to avoid Incidental Take or impact to Covered
Species or their Habitat in the first instance, or where such impacts are unavoidable to minimize
the nature and extent of any affect such Incidental Take or impact may have.

5.3 SDG&E's transmission Facilities are located within SDG&E rights-of-way. Certain of the
lands comprising such rights-of-way are owned in fee by SDG&E. SDG&E, USFWS and CDFG
recognize that certain of SDG&E fee owned electric transmission rights-of-way may serve asan

- important foundation for the establishment by USFWS and CDFG of corridors for Covered

Species between otherwise separated Habitat or Preserve Areas. To assist in the creation of these
corridors, SDG&E agrees that it will not use certain of such fee owned rights-of-way for any
purpose other than for SDG&E's Activities conducted in accordance with this Agreement, the Take
Authorization and the Subregional Plan, during the terms thereof, and in accordance with the
requirements of ESA, CESA and NPPA, thercafter. SDG&E may by license, permit, or lease
allow other utilities to use such rights-of-way where such use and any required mitigation for
impacts to unlisted/non-candidate species or their habitat is consistent with this Agreement and the
Subregional Plan, and where any use causing Incidental Take or Take is conducted pursuant to
Take Authorizations issued to such utility. SDG&E's agreement to limit its use of any particular
right-of-way shall remain effective for so long as USFWS and CDFG elect to use such
right-of-way to establish a corridor for Covered Species or to link separated Habitat areas.
USFWS and CDFG may not without the prior written consent of SDG&E, elect to use SDG&E
fee owned nights-of-way to establish a corridor for purposes of this paragraph in which an existing
use by third parties, the purposes of which is inconsistent with habitat or Covered Species
conservation, is present as a result of any lease, license, permit, or other approval of SDG&E.
SDG&E’s agreement to limit the use of such rights-of-way will be memorialized in an easement, in
a form approved by SDG&E, USFWS and CDFG, in
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favor of USFWS and CDFG, or their designee, and recorded in the County Recorder's
Office for the county in which such rights-of-way are located within 30 days after SDG&E
receives notice from USFWS and CDFG of their election to use an available fee owned
right-of-way for the purposes specified in this section. Such easement shall be subject to
SDG&E's broad form reservation of rights to continue to use any affected rights-of-way
for public utility purposes and its Activities. SDG&E’s reservation of rights to use such
rights-of-way for its Activities and for public utility purposes shall not be limited to the
term of this Agreement, the Subregional Plan or the Take Authorizations, but at the
expiration of such term shall remain subject to the requirements of ESA, CESA and
NPPA. However, in the event that any of such rights-of-way shall cease to be used, on
election by USFWS and CDFG, as a corridor for Covered Species or to link separated
Habitat areas, all easement rights conveyed by SDG&E affecting any such right-of-way
shall terminate and revert back to SDG&E without limitation or reservation.

To the extent SDG&E rights-of-way extend over land in which it does not hold an
undivided fee ownership interest, SDG&E agrees not to object to the conveyance,

grant or dedication of such land by the fee owner to any relevant Habitat Conservation
Planning Management entity for wildlife conservation purposes; provided, however, any
such conveyance, grant or dedication shall remain subject to the authorizations and Take
Authorizations granted by USFWS and CDFG to SDG&E herein and to the rights of
SDG&E to use such property for public utility purposes and its Activities to the eéxtent
SDG&E held such rights, in law or in equity, at the time of such conveyance, grant or
dedication,

5.4 Two of the principal mitigation measures in the Subregional Plan, the

implementation of which are directly related to Habitat impacted by SDG&E Activities are
(a) Habitat enhancement and (b) mitigation through the deduction of Mitigation Credits
from the SDG&E Conservation Bank.

As a mitigation measure, Habitat enhancement employs two methods, vegetation
restoration and habitat reclamation, more fully described in Section 7.2 of the

Subregional Plan. Habitat enhancement measures which successfully mitigate the

impacts to any particular area of Habitat, as determined in accordance with Section 7.2 of
the Subregional Plan, will be deemed to fully satisfy SDG&E's mitigation obligation for
such impacts and preclude the need to deduct Mitigation Credits from the SDG&E
Conservation Bank, as described in Section 7 of the Subregional Plan.

5.5 To the extent USFWS and CDFG determine that habitat enhancement measures are
unsuccessful for any particular impacted area, Mitigation Credits shall be deducted for
such area in accordance with the criteria and ratios set forth in Section 7.4 of the
Subregional Plan provided that, within Preserve Areas, the
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determination whether habitat enhancement measures or Mitigation Credits shall be used
to mitigate the impacts resulting from Activities under the Subregional Plan, shall be
made, in the first instance, by USFWS and CDFG, following consultation with SDG&E.

5.6 To provide mitigation for unavoidable impacts to Covered Species or their

Habitat, where Habitat enhancement measures cannot be employed or are

unsuccessful, or within Preserve Areas where USFWS and CDFG determine that habitat
enhancement measures are not appropriate mitigation, SDG&E will establish a
Conservation Bank comprised of Mitigation Credits owned by SDG&E, in accordance
with that certain Funding Agreement for Mitigation Credits of the San Diego Gas &

" Electric Company Subregional Natural Community Conservation Plan dated

November 30, 1995 (Funding Agreement). On or before the effective date of this
Agreement, SDG&E shall transfer funds, as required in the Funding Agreement, to
USFWS and CDFG, contemplated by the parties to be sufficient to enable USFWS and
CDFG to procure high quality Habitat lands within the Subregional Plan Area, having a
total acreage substantially equal to the number of acres estimated by the parties to be ~
necessary to mitigate for the impacts to be caused by Activities during the initial term of
this Agreement. The transfer of such funds shall create a Conservation Bank in favor of
SDG&E comprised of Mitigation Credits equal to the number of acres of high quality
Habitat lands procurabie utilizing such funds, as agreed upon by USFWS, CDFG and
SDG&E in the Funding Agreement. Whenever /) mitigation of impacted Habitat cannot
- be successfully achieved through-Habitat enhancement; 2) habitat enhancement measures.-
are not successful; or 3) within Preserve Areas, USFWS and CDFG determine that habltat
enhancemént measures are not appropriate mitigation, the impact shall be mitigated using
SDG&E Mitigation Credits in accordance with the criteria and offsets ratios set forth

in Table 7.4 of Section 7.4 of the Subregional Plan. SDG&E may acquire additional
SDG&E Mitigation Credits, the location, nature, or value of which is subject to the
approval of USFWS and CDFG, as may be needed to provide mitigation, for SDG&E
Activities conducted during the term of this Agreement.

5.7 Whenever any portion of the Subregional Plan Area falls within the boundaries of a
Preserve Area, SDG&E will coordinate with USFWS and CDFG in respect of SDG&E
Activities within such Preserve Area in accordance with the provisions and procedures of
Sections 6 and 7 of the Subregional Plan, and the management entity for any such
Preserve Area to avoid impacts to Covered Species and biological resources and where
impacts are unavoidable to minimize or mitigate such impacts, as more fully set forth in
Sections 6 and 7 of the Subregional Plan. '

5.8 USFWS, CDFG and SDG&E agrere to commence and complete negotiations to
develop, finalize, and agree upon terms and conditions in the form of a memorandum of
agreement, establishing the manner and means by which SDG&E may apply any unused
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